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PRE-ACTION PROTOCOL FOR 
CONSTRUCTION AND ENGINEERING 
DISPUTES (SECOND EDITION) 
 

► The new Protocol retrospectively came into force on 9 November 2016 after consultation by TeCSA and TECBAR.  

► It varies the first edition of the Protocol dramatically, importantly removing the compulsory element.  

► However, it is at present largely unclear how the Protocol should be treated and is only available on the TeCSA website.  

What is it about? 

Review after review of the pre-action process in Construction and Engineering disputes have, eventually and inevitably, led to 

a new and updated Pre-Action Protocol (Protocol). The latest of those reviews was conducted in 2015 by way of a 

questionnaire to the industry, its clients, the legal profession and other affected parties, which produced some interesting 

feedback. Of the 677 respondents, 95% thought that the Protocol as it then was (the 1st edition) was a valuable tool; 87% 

believed that it had improved access to justice; and notably, 75% felt that access to and guidance from TCC judges pre-action 

would also be beneficial. 

Some of the changes are particularly significant: the Protocol can be disapplied by agreement between the parties; cost 

consequences will only be imposed for 'flagrant/very significant' disregard of the Protocol; the parties are now only 'usually' 

required to meet each other, and a Protocol Referee Procedure has been introduced which, by agreement between the parties 

(and for a fee of £3,500 + VAT), allows a TECBAR or TeCSA 'Referee' to decide on any non-compliance by a party with the 

Protocol, to which the court can later give due weight. 

Why does it matter? 

The Protocol is, as it has been since it's imposition in 2000, something to be kept at the forefront of a client's mind when 

commencing, or considering commencing, a claim. It may be tempting to think that the new rules can more easily be 

disregarded without adverse consequences. However, there are at least three reasons why that would  not be a good idea: 

► We are at a critical juncture. The Ministry of Justice (MoJ) has not yet published the Protocol on its website, despite it 

'coming into force' on 9 November. No transitional arrangements have been announced to regulate what happens in the 

window between the two Protocols, or for claims started prior to the announcement of the 2nd edition. The TCC Court 

Guide still refers to the 1st edition of the Protocol in outlining best and recommended court practice for parties in 

proceedings.  

► Following the pre-action procedure can offer a real benefit to parties. The mere fact that the Protocol seems to be easier to 

ignore without the risk of cost consequences does not automatically amount to an incentive to issue proceedings before at 

least exploring the opportunities that settlement avenues may offer. 

► While the court can be expected to be slower to impose cost consequences for non-compliance, it is still not clear what will 

be regarded as conduct amounting to 'flagrant or very significant disregard' of the Protocol. At least until there is some 

authority on the point, it will be sensible to assume a fairly low threshold for culpable non-compliance. 

Now what? 

At present there is uncertainty as to what this means for our clients. Whether one may assume that the Protocol applies to 

disputes arising after 9 November, or whether it would be wiser to wait until the MoJ confirms the existence of the second 

edition is a mystery. Logic suggests that disputes started before 9 November fall under the 1st edition of the Protocol and that 

those coming after that date fall under the 2nd edition. There is, worryingly, nothing to confirm this. Nor is there any indi cation 

of transitional arrangements.  



 

 

10-8854815-1 

addleshawgoddard.com 

Doha, Dubai, Hong Kong, Leeds, London, Manchester, Muscat, Singapore and Tokyo*  

*a formal alliance with Hashidate Law Office 

© 2017 Addleshaw Goddard LLP.  All rights reserved.  Extracts may be copied with prior permission and provided their source is acknowledged. 

This document is for general information only.  It is not legal advice and should not be acted or relied on as being so, accordingly Addleshaw Goddard disclaims any responsibility.  It does 
not create a solicitor-client relationship between Addleshaw Goddard and any other person.  Legal advice should be taken before applying any information in this document to any facts and 
circumstances. 

Addleshaw Goddard is an international legal practice carried on by Addleshaw Goddard LLP (a limited liability partnership registered in England & Wales and authorised and regulated by the 
Solicitors Regulation Authority) and its affiliated undertakings.  Addleshaw Goddard operates in the Dubai International Financial Centre through Addleshaw Goddard (Middle East) LLP 
(registered with and regulated by the DFSA), in the Qatar Financial Centre through Addleshaw Goddard (GCC) LLP (licensed by the QFCA), in Oman through Addleshaw Goddard (Middle 
East) LLP in association with Nasser Al Habsi & Saif Al Mamari Law Firm (licensed by the Oman Ministry of Justice) and in Hong Kong through Addleshaw Goddard (Hong Kong) LLP (a 
limited liability partnership registered in England & Wales and registered and regulated as a foreign law firm by the Law Society of Hong Kong, operating in Hong Kong as a Hong Kong 
limited liability partnership pursuant to the Legal Practitioners Ordinance) in association with Francis & Co.  In Tokyo, legal services are offered through Addleshaw Goddard's formal alliance 
with Hashidate Law Office.  A list of members/principals for each firm will be provided upon request. 

The term partner refers to any individual who is a member of any Addleshaw Goddard entity or association or an employee or consultant with equivalent standing and qualifications. 

If you prefer not to receive promotional material from us, please email us at unsubscribe@addleshawgoddard.com. 

For further information please consult our website www.addleshawgoddard.com or www.aglaw.com. 

It would therefore be a risk to rely wholly on the provisions of the new Protocol at this stage. Furthermore, the overarching 

pre-action rules should continue to be considered, at least until further information is received.  
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